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Wahiygn DC 2505 


21 March 1979 


MEMORANDUM FOR: David Aaron 
Deputy Assistant to the President 


for National Security Affairs 


SUBJECT: Comments Concerning 7 March Working 
s Group Draft 


1. Your memorandum of 14 March requested our comments 
concerning the 7 March working group draft of statutory 
provisions governing collection of foreign intelligence that 


concerns United States persons. 


2. I am in full agreement with the opinion of the 
Attorney General, expressed in his 22 February 1979 letter 
to you, both as to his recollection of the conclusions 
arrived at by the SCC and his view of the undesirability of 
requiring a judicial warrant as a predicate for "placing" 
employees in U. S&. organizations for the purpose of collect- 
ing foreign intelligence. Notwithstanding the contrary 
indications in the minutes of the 22 February meeting, it 
was my clear understanding that the SCC members were in 
agreement that Attorney General approval would be a suffi- 
cient authorization for such activities. A warrant proce— 
dure would have several unfortunate consequences. It would 
involve the judicial branch in an undue and inappropriate 
manner in the planning and execution of an executive branch 
function. It would extend the protections of the Fourth 
Amendment, which of course relates to unreasonable searches 
and seizures, into an area of activity never before thought 
to be within the scope of these protections, let alone 
subject to a warrant requirement. The Church Committce did 
not recommend such a requirement, and even S. 2525 did not 
include such a requirement among its many proposed restric-— 
tions. Advocating such a requirement would only add further 
momentum to the current tendency to take from the executive 
branch and give to the other branches of government. Further, 
there would be a risk of distortion of the judicial, as well 
as the intelligence, function. A judge would essentially be 
approving and controlling the use of informants in the 
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U. S. by the FBI. The implications of this novel judicial 
role in the management of investigations, and the potential” 
:for damage to the public perception of the judiciary if and 
when, for example, an informant becomes a center of contro- 
versy, are not clear but should not be easily dismissed. 
Finally, the effect of involving the courts in what are 
essentially operational decisions could be badly damaging 
both to the Agency's activities abroad and to the* willing- 
ness of foreign intelligence services to cooperate with CIA. 


3. On another, but related, matter, we are opposed 
to any bar on “placing” employees in U. S. “political” 
organizations. There are severe and perhaps insoluable 
definitional problems associated with a restriction couched 
in these terms, and such a restriction, if not carefully 
defined, could become a bar on all such activities in rela- 
tion to any sort of organization. For example, would not 
entities such as the Iranian Students Organization, the 
Palestine Liberation Organization and the Symbionese Libera- 
tion Army be "political" organizations and, if locally com- 
posed of United States persons, be immune to such collection 
efforts? Such a bar is unnecessary in any event since, as 
drafted, the statutory provisions would require the Attorney . 
General to take particular care to prevent interference with 
political rights. (Sections 210b(6) and c(4).) As an aside, 
Section 210b(5) could be read to allow the Attorney General 
to approve "placing" employees in a U. S. organization for 
fonly a single period not exceeding 90 days. To avoid that 
erroneous conclusion, a new subsection patterned upon 
Section 206e should be added to Section 210. 


4. I note that Section 210h would make clear that the 
restrictions set forth in this section do not apply to undis- 
closed participation in U. S. organizations for purposes of 
cover or recruitment of potential sources of assistance, as 
opposed to collection of foreign intelligence. My understand- 
ing is that it was resolved at the 13 February SCC meeting 
that the types of activities excluded from the reach of 
Section 210h would simply be authorized and left otherwise 
unregulated, except at most by a requirement that they be 
conducted pursuant to procedures approved by the Attorney 
General. If believe provisions should be aqced, to Section 
204 to make these points clear. 


De oT understand that an issue may be raised regarding 
the participation in Section 203i of the Director of National. 
Intelligence in the development of "minimization procedures." 
If that issue is raised, our position is that the DNI should 
be a participant in the formulation of such procedures, given 
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he central coordinating .role with which that official is 

Nene 0 be charged. _In. addition, the DNI will have large 
responsibilities for the quality and production of national 
intelligence and these procedures will have broad appli- 
cability that could significantly affect the ability to 
carry out those functions... Oe BE 


6. Similarly, an issue may arise as to whether 
Section 207 should be amended to include ambassadorial 
approval as a requirement in each and every instance of 
emergency use of electronic surveillance or physical search 
abroad that may involve a United States person. We would be 

- opposed to such a requirement since, by their nature, these 
instances wilk not lend themselves to Gelay and multiple 


levels of approval. - 


7. I presume that we will be afforded an opportunity 
to comment on additional issues that may be raised by other 
agencies prior to the time these issues are resolved or 
forwarded to the President for resolution. I also believe 
it would be a mistake to adopt a piecemeal approach and 

“present to the President and then the SSCI the various sets 
of proposed statutory provisions concerning each issue area 
treated by the SCC as they are developed and finalized, 
cather than combining them in a unified statutory proposal. 

‘ ‘the piecemeal approach could make it much more difficult to 

NeeG age the total effect of the restrictions package or to 
modify positions on various issues that may require change 
as a result of subsequent ‘deliberations in other areas. 


STANSFIELD TURNER 


Attachments 
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